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| . Introduction

Prior consistent statenents by w tnesses present problens both
of relevance and hearsay. Assune that a person takes the w tness
stand in a trial and testifies about the matter involved in the
case. Assune further that the examning attorney asks the
witness to testify that on sone other occasion before comng to
court, she previously stated the sane things as contained in the
testinony just given. The witness's narration of her consistent
statement made out of court on a prior occasion would surely
bring forth a rel evance objection. In the absence of any other
purpose than nerely to repeat the sane story again, the objection
shoul d be sustained. Under United States |law, the Federal Rules
of Evidence (FREs) 401 [FN3] and 402 [FN4] dictate that the *452
judge find that there is no fact of consequence for which the
retelling through a prior consistent statenent would be
probati ve. Under Canadian law, the wtness's retelling would
violate the rule prohibiting self-serving statenments. [FN5] In
short, the evidence could serve no purpose other than to bol ster
the witness's testinony on the follow ng theory: inasnuch as the
wi tness has told the same story both on and off the stand and
therefore has been consistent, she is probably correct and



truthful. In the absence of the opponent's attack on the w tness
based upon m stake or credibility, such an attenpt to bolster the
testinmony of the witness is premature at best and irrelevant at
wor st .

Moreover, as the prior consistent statenent was not nade under
oath, the wtness/declarant was not subject to deneanor
observation by the trier of fact at the time she nmade the
original statenent, and she was not subject to contenporaneous
cross-exam nation either. Thus, the evidence of the prior
consi stent statenent has all the earmarks of hearsay, even though
the witness is on the wtness stand and subject to cross-
exam nati on. The traditional view is that such statenents are
hear say.

Because both rel evance and hearsay concerns are involved in the
use of prior consistent statenments, it is not surprising that the
treatment of such evidence, both in the United States and Canada,

has interm ngl ed the hearsay and rel evance issues. 1In the United
States, the FREs exenpt three categories of wtnesses' prior
statenments as non-hearsay. One of these categories is prior
consi stent statenents. [FNG] However, not all prior consistent
statenents are declared non-hearsay -- only those offered to
rebut an attack on the witness's credibility in the form of a
charge of recent fabrication, inproper influence, or notive.

Case law in the United States, both pre- and post-FREs, was
divided on the admssibility of such consistent statenents, sone
courts held that only those statenents made before the alleged
notive to *453 fabricate arose could qualify, either because the
statenment was ot herwi se not relevant or because that is how those
courts interpreted the rule. QG her courts have held that even
post-notive statenents are relevant, within the literal |anguage
of the rule, and thus admssible to rebut the claim of
fabrication. Notably, this American rule resolves admssibility
with respect to both the relevance and hearsay issues
si mul taneously wunder the same rule. If the statements are
adm ssi ble under this rule, they are adm ssible as non-hearsay;
that is, for the truth of the matter asserted (sonetines also
referred to as adm ssible "substantively").

However, prior consistent statenents which do not qualify for
adm ssibility under the FRE 801(d)(1)(B) may still qualify for
adm ssibility under the FRES' residual exceptions. Under the FREs
in the United States, there is a category of hearsay exceptions,
commonly known as the residual, or <catch- all, exceptions,
adopted to pronote the devel opnent of the | aw of evidence and the
expansion of hearsay exceptions -- nanely FREs 803(24) and



804(b)(5). Essentially, these permt a trial court, wthin its
discretion, to admt hearsay which does not fall wthin an
enuner at ed exception to the hearsay rule, if the hearsay is nore
probative than other evidence, reliable, and necessary. However,
in ldaho v. Wight, [FN7/] the United States Suprene Court held
that 1daho's residual exception, identical to FRE 803(24), could
not be the basis for admtting a child s statenment describing
sexual abuse because it was not a firmy rooted exception to the
hearsay rul e and, thus, was barred by the Confrontation C ause of
the Sixth Anmendnent to the United States Constitution. [FN8]
Notwi t hstanding this decision, a statenent which qualifies for
one of these exceptions may still be able to pass Confrontation
Cl ause nuster, even though FRE 803(24) and FRE 804(b)(5) are not
firmy rooted.

Simlarly, under Canadian |law, the rule prohibiting self-serving
statenents has a nunber of exceptions, sone sounding as
exceptions to the hearsay rule and others sounding as rel evance
justifications for adm ssion. For exanple, one exception is a
statenent offered to rebut a recent charge of fabrication. [FN9]
This exception would qualify the statenent as an exenption from
the hearsay rule in the United States under FRE 801(d)(1)(B).
However, under Canadian law, unlike United States |aw, any out-of
-court statenent nmade by a witness available *454 at trial is not
hearsay per se in the first place. [FN1O] Nonet hel ess, the
exceptions to the rule prohibiting self-serving statenents
continue to include sone that are hearsay rel ated.

In R v. Khan [FN11l] the Suprene Court of Canada adopted an
approach to hearsay, even in crimnal cases, [FN12] which laid
the foundation for the Court to repudiate the categorica
exceptions to the hearsay rule in favor of determ ning whether
the disputed hearsay evidence passes a test of reliability and
necessity. Khan and its progeny, [FN13] consequently, have
generated substantial reformof the | aw of evidence in Canada.

The | aw of evidence of the United States and Canada has evol ved
am d a plethora of sexual assault and abuse prosecutions which in
recent years have inundated the courts and filled the case |aw
reporters. Wthin the last four years, the United States Suprene
Court has rendered two inportant decisions involving serious
di sputes over the adm ssibility of evidence in child nolestation
cases. In Wiite v. Illinois, [FN14] decided in 1992, the Court
found a young girl's statenents adm ssi bl e agai nst the accused to
prove nolestation charges under the spontaneous utterance and
statenents for nedical diagnosis exceptions to the hearsay rule.
In 1995, the Court decided Tome v. United States [FN15] and



overturned a father's conviction for child nolestation. In Tone,
the Court held that a child s prior consistent statenents had
been erroneously admtted under a hearsay "exenption" on the

ground that the statenments were not shown to have been made pri or
to the tine that the notive to fabricate cane into existence.
This decision sought to resolve the two conflicting |ines of
authority in the United States circuit courts regardi ng whet her
prior consistent statenments, which are nade subsequent to the
time of alleged inproper notive or fabrication, are still
rel evant to rebut such a charge.

*455 The Suprene Court of Canada, starting with R v. Khan,
[ FN16] began the reform of Canada's hearsay rule either by
rewiting the rule or by adopting a new exception to the rule.
[ FN17] In R v. Khan, the Court allowed into evidence a very
young child's statenents describing a doctor's nolesting her.
The Court held that the hearsay rule with categorical exceptions
is arcane and, henceforth, hearsay shall be deenmed adm ssible if
it passes the necessity and reliability tests. In two subsequent
cases, both homcides neither involving sex crines nor child
W tnesses, the Court has anplified the Khan rule and the test
t her eunder .

This article will detail the developnent of the United States
and Canadian evidence rules regarding prior consi st ent
statenents, analyze the United States Suprene Court's | atest
proclamation related thereto in Tonme v. United States [FN18]
under both United States and Canadian |law, and explore the
relationship of the hearsay and relevance aspects of prior
consi stent statenments under United States and Canadi an | aw.

[1. The Anmerican Perspective -- Federal Rules of Evidence
801(d) (1) (B)

In the United States, the Federal Rules of Evidence clearly
provide that prior consistent statenents are considered non-
hearsay and are admissible if offered to rebut an express charge
of recent fabrication or inproper influence or notive under FRE
801(d)(1)(B). [FN19] However, in the application of FRE
801(d)(1)(B), there has been a substantial split of authority
anong the different circuits regarding the timng of a consistent
statenent in relation to the alleged notive to fabricate or
i mproper influence. Six circuits have narrowy interpreted FRE
801(d)(1)(B) as limting admssibility of prior consistent
statenents to those which antedate the point of alleged
fabrication, influence, or notive - the so-called "pre-notive
*456 rule.” [FN20] The other six circuits have rejected this pre



-notive rule and have called for a nore flexible standard by
hol ding that prior consistent statenents made subsequent to the
time of alleged fabrication, influence, or notive are adm ssible
to rebut such charges. [FN21] The Advisory Conmmittee Note to
Rule 801(d)(1)(B) offers little assistance in answering the
guestion of whether post-notive prior consistent statenents are
adm ssi ble; however, the Advisory Comrittee Note does clarify
that prior consistent statenents are adm ssible as substantive
evi dence, nodifying the conmmon |aw which limted admssibility to
rehabilitative purposes only. [FN22]

Additionally, prior consistent statenents nay be adm ssible
under the Federal Rules of Evidence even though they are not
offered to rebut a charge of recent fabrication or inproper
i nfluence or notive. Rul e 801(d)(1)(B) does not, by its terns,
address another possible wuse of such statenents, namnel y,

rehabilitative use. Rehabilitative use neans the statenment is
i ntroduced, not to prove its content, but only to bear on the
credibility of the declarant. A prior consistent statenment can

rehabilitate a witness in several different ways: (a) providing
the context for an inconsistent statenent; (b) refuting the
exi stence of an inconsistent statenent; (c) refuting a charge of
faulty nenory; and (d) refuting a charge of recent fabrication or
i nproper influence. [FN23] Logically, prior consistent statenents
whi ch are deened relevant for a rehabilitative purpose and, thus,
are not offered for the truth of the matter asserted, should not
be controlled by hearsay principles. However, there is certain
| anguage in the Tone mgjority opinion which suggests that FRE
801(d)(1)(B) is all-inclusive and, thus, *457 that the latter
category is the only relevant use under the FREs for which a
prior consistent statenent can be offered. [FN24]

A. A Split anmong the Circuits

Proponents of the pre-notive rule argue that prior consistent
statenents nade subsequent to the notive to fabricate have no
probative value, and, therefore, do not pass the relevancy
threshold of adm ssibility. The Court of Appeals for the Seventh
Circuit in United States v. Harris [FN25] explained the rationale
for the pre-notive rule this way:

[ E] vidence which nerely shows that the declarant said the sane
thing at trial as he did on a prior occasion is of no probative
value to rebut an allegation of recent fabrication when the
declarant's notive in nmaking both statenents was the sane "for
the sinple reason that nere repetition does not inply veracity."
[ FN26] The Harris court also acknow edged that "although a prior



consistent statenent nmay neet the literal requirenents of Rule
801(d)(1)(B), it may nonetheless be inadm ssible for failure to

neet the relevancy requirenent of Rule 402." [FN27] O her
circuits also use this strict tenporal requirenent to evaluate
the admssibility of prior consistent statenents. For exanpl e,

the Court of Appeals for the Second Circuit, in United States v.
Quinto, [FN28] set out a three-part test for the adm ssibility of
a prior consistent statenent. First, the proponent "must show
that the prior consistent statenent is 'consistent wth [the
witness's in-court] testinony."' [FN29] Second, the proponent
"must establish that the statenent is being 'offered to rebut an
express or inplied charge against [the wtness] of recent
fabrication or inproper influence or notive."' [FN30] Finally,
the proponent nust denonstrate that the prior consistent
statenent was nade prior to the time that the supposed notive to
fabricate arose. [FN31]

According to evidence scholars Wgnore and MCorm ck, prior
consi stent statenents have no relevance to rebut the charge of
i nproper notive unless the statenment was nmade prior to the

exi stence of the inproper notive. Wgnore reasons that "[a]
consi stent statenent, *458 at a time prior to the existence of a
fact said to indicate bias, interest, or corruption, wll

effectively explain away the force of the inpeaching evidence;
because it is thus nmade to appear that the statenment in the form
now uttered was independent of the discrediting influence.”
[ FN32] McCorm ck concurs; where the opponent

has charged bias, interest, corrupt influence, contrivance to
falsify, or want of capacity to observe or renenber, the
applicable principle is that the prior consistent statenent has
no relevancy to refute the charge unl ess the consistent statenent
was nmade before the source of the bias, interest, influence or
i ncapacity originated. [FN33]

A counter argunent to the pre-notive rule is that there is
nothing in the |anguage of Rule 801(d)(1)(B) which expressly
conditions the adm ssibility of a prior consistent statenent upon
a showing that the statenment was made before the tinme that the
charge of recent fabrication, inproper influence, or notive
arose. A literal reading of Rule 801(d)(1)(B) discloses only two
prerequisites for admssibility: (1) the prior statenment nust be
"consistent™ with an in-court statenent; and (2) it nust be

offered to "rebut" a charge of recent fabrication, inproper
i nfluence, or notive. [FN34] Arguably, a statenent offered after
the time of fabrication would still contain sonme degree of

probative value; therefore, it would then depend on the trier of



fact to evaluate the weight and credibility of the evidence.
This argunent is based on the assunption that a notive to
fabricate does not always conpletely taint statenments which are
made subsequently. Theoretically, post-notive statenents may
still have sone relevance. Thus, an interpretation of Rule
801(d)(1)(B) that precludes the admssibility of these prior
consistent statenments offends Rule 401. [FN35] The Court of
Appeal s for the Ninth Grcuit has proposed that:

[T]rial judges should consider notivation to fabricate as sinply
one of several factors to be considered in determning rel evancy
-- albeit a very crucial factor. Thus, the trial judge nust
eval uate whether, in light of the potentially powerful notive to
fabricate, the prior consistent statenent has significant
"probative force bearing on «credibility apart from nere
repetition.” [FN36] *459 A prior consistent statenent nade after
an alleged notive to lie would be relevant if it had any tendency
to prove that the declarant's in-court testinobny was not a
product of recent fabrication, inproper influence, or notive.
Under this theory, if a prior consistent statement is deened
rel evant by the court, then it should be adm ssible regardl ess of
its timng.

B. Previous Supreme Court Rulings Regarding Prior Consistent
St at enment s

Before 1995, the United States Suprene Court addressed the
adm ssibility of prior consistent statenents on two occasions.
However, both of these cases date back to the md-1800s and

predate the adoption of the Federal Rules of Evidence. I n
Ellicott v. Pearl, [FN37] a wtness was inpeached by the
i ntroduction of prior inconsistent statenments. The Court held

that it was proper to exclude from evidence prior consistent
statenents which were nmade subsequent to the prior inconsistent
statenments. Justice Story wote:

Where witness proof has been offered against the testinony of a

W tness under oath, in order to inpeach his veracity,
establishing that he has given a different account at another
time, we are of opinion that, in general, evidence is not

adm ssible, in order to confirmhis testinony, to prove that at
other tinmes he has given the sane account as he had under oath;
for it is but his nere declaration of the fact; and that is not
evidence. [FN38] He further distinguished that a witness's in-
court testinony "under oath is better evidence than his
confirmatory declarations not under oath; and the repetition of
his assertions does not carry his credibility further, if so far



as his oath." [FN39] In dictum however, Justice Story stated
that "where the testinony is assailed as a fabrication of a
recent date, or a conplaint recently nade . . . in order to repe
such inmputation, proof of the antecedent declaration of the party
may be admtted." [FN4O] In Conrad v. Giffey, [FN41l] severa
years later, the Court held inadmssible a prior consistent
statenent whi ch was nade subsequent to an inconsistent statenent
with which the witness had been i npeached. The Court stated that
"one proper test of the admssibility of such [prior consistent]
statenents is, that they nust be mde at *460 |east under
circunstances when no noral influence existed to color or
m srepresent them" [FN42]

C. Affirmation of Pre-Mdtive Requirenent

In 1995, the United States Suprene Court interpreted Rule
801(d)(1)(B) in Tone v. United States. [ FNA3] Tone was convicted
of aggravated sexual abuse of his four-year-old daughter while
she was in his custody. Tone had primary physical custody of the
chil d. The sexual abuse was discovered during a vacation that
the child spent with her nother. At trial, the defense argued
that the charges of sexual abuse were fabricated in order to
prevent the child from being returned to her father. The
prosecution produced six wtnesses who testified to seven
statenments in all in which the child describes the sexual abuse
by her father. The Court of Appeals for the Tenth Circuit held
that the testinony regarding the child' s out-of-court statenents
was adm ssi ble under Rule 801(d)(1)(B) even though the statenents
had been made after the child's alleged notive to fabricate
ar ose. The Court of Appeals reasoned that "the pre-notive
requirenent is a function of the relevancy rules, not the hearsay
rul es.” [ FN44] The court advocated a bal ancing approach where
"the relevance of the prior consistent statement 1is nore
accurately determ ned by evaluating the strength of the notive to
lie, the circunstances in which the statenent is nmade, and the
declarant's denonstrated propensity to lie." [FN45]

The Suprenme Court rejected the Tenth GCrcuit's balancing
approach by holding that a prior consistent statenent may not be
used "to bolster the wtness nerely because she has been
discredited."” [FN46] Justice Kennedy, witing for the majority,
[ FNA7] concl uded that an out-of-court statenent that predates the
all eged inproper notive is "capable *461 of direct and forceful
refutation,” and thus is consistent with the rationale behind
Rule 801(d)(1)(B). [FN48] He noted that sone instances "may
ari se" when consistent statenents that "postdate the alleged
fabrication" have "sone probative force" to rebut a charge of



recent fabrication, "but those statenents refute the charged
fabrication in a less direct and forceful way." [FN49] In a
cryptic transition to this <conclusion on the pre-notive
requi renent, Justice Kennedy observed: "Evidence that a w tness
made consistent statenents after the alleged notive to fabricate
arose may suggest in some degree that the in-court testinony is
truthful, and thus suggest in sone degree that testinony did not
result from sonme inproper influence . . . ." [FN50] Wi | e
recogni zing that there may be sone mninmal |ogical relevance of
such post-notive consistent statenents, this |anguage leads to
the principal conclusion that "if the drafters of Rule
801(d)(1)(B) intended to countenance rebuttal along that indirect
inferential chain, the purpose of <confining the types of
i npeachnment that open the door to rebuttal by introducing
consi stent statenents becomes unclear." [FN51]

Justice Breyer, wth whom Chief Justice Rehnquist, Justice
O Connor, and Justice Thomas joined in dissent, firnmly disagreed
that the "timng" of the prior consistent statenent should be the

ultimate determ native factor of adm ssibility. Justice Breyer
advocated that all "[h]earsay |law basically turns on an out-of-
court declarant's reliability" and "does not normally turn on the
probative force (if true) of the declarant's statenment." [FN52]

He then criticized the majority, and wote that "[t]he 'tim ng
circunstance (the fact that a prior consistent statenent was nade
after a notive to lie arose) may di m nish probative force, but it
does not dimnish reliability. Thus, froma hearsay perspective,
the timng of a prior consistent statenent is basically beside
the point." [FN53] Justice Breyer gave several exanples in which
post- notive prior consistent statenents are relevant to rebut a
charge of recent fabrication and therefore should be adm ssi bl e:

*462 A post-notive statenent is relevant to rebut, for exanple,
a charge of recent fabrication based on inproper notive, say,
when the speaker made the prior statenent while affected by a far
nore powerful notive to tell the truth. A speaker m ght be noved
to lie to help an acquai nt ance. But, suppose the circunstances
al so make clear to the speaker that only the truth wll save his
child s life. O, suppose the post-notive statenent was nade
spont aneously, or when the speaker's notive to lie was much
weaker than it was at trial. [FN54] Thus, a post-notive statenent
may indeed be highly probative because the statenent "nmay have
been nmade not because of, but despite, the inproper notivation."
[ FN55] One problem with Justice Breyer's exanples is that such
factual settings are difficult to imagine and even unlikely to
occur. Perhaps this is the reason behind the majority's careful
use of the term"in sone degree" to concede m ninal relevance of



post-notive consistent statenents. [FN56]

Justice Breyer concluded his dissent by arguing for a nore
flexible application of FRE 801(d)(1)(B). He stated that trial
court judges should have greater flexibility and should be able
"to tie rulings on the admssibility of rehabilitative evidence
nore closely to the needs and circunstances of the particul ar
case." [FN57] Geater flexibility would permt some post-notive
prior consistent statenments to be adnmissible on a case by case
basis, subject to the application of the FRE 403 bal ancing test.

D. Oher Rehabilitative Uses of Prior Consistent Statenents -- An
Al |

I nclusive FRE 801(d)(1)(B)?

Rule 801(d)(1)(B), by its terns, addresses only a non-hearsay
cl ass of evidence. Statenents qualifying under this rule nmay be
admtted as affirmative, or substantive, [FN58] evidence; i.e.,
to prove the truth of the matter asserted. [FN59] This rule does
not, by its terns, address another *463 possible use of such
statenents, nanmely, the rehabilitative use. Rehabilitative use
means the introduction of the statement, not to prove its
content, but only to bear on the credibility of the declarant.
[ FN6O] Before the adoption of the Federal Rules of Evidence,
there was authority for the wuse of such statenents for

rehabilitative purposes. [FN61] Moreover, there is probative
value in many situations for such use of a prior consistent
statenent, independent of its wuse to prove that what the

decl arant said on a prior occasion was the fact. [FN62]

I nasmuch as the rule does not address rehabilitative use, and
because the Advisory Committee Notes acconpanying the Federal
Rul es of Evidence do not shed any light on the matter, it may be
argued that the pre-FRE rehabilitative use of prior consistent
statenents is not disturbed by the adoption of the requirenents
of FRE 801(d)(1)(B). [FN63] In other words, if a prior
consistent statenent is otherwise logically wuseful (i.e.,
affecting the credibility of the declarant/witness), it may be
adm ssi ble under the FREs even though not offered to rebut a
charge of recent fabrication or inproper influence or notive. 1In
such a circunstance the evidence would be restricted in its use
by a limting instruction to the jury, [FN64] but it would be
adm ssi bl e nonet hel ess.

A nunber of cases addressed this issue during the vyears
i medi ately preceding and follow ng the adoption of the Federal
Rul es of Evidence. The holdings of these decisions are



di vergent. [ FN65] No less emnent jurists than Justices A N
Hand, [ FN66] Learned Hand, [FN67] and Friendly, [FN68] all of the
United States Court of Appeals for the Second GCrcuit, have
opined on this question. In United States v. Sherman, [FN69] a
case regarding stolen interstate goods, a nmenber of the
conspiracy, *464 (Oiva, testified at trial that the defendant
Sherman was the truck driver in the theft. The defense then
introduced diva' s prior inconsistent statement to the FBI in
whi ch he never naned Shernman as being involved in the theft but
stating instead that the defendant Welan was the truck driver

In order to break the force of the inpeachnent, the prosecution
then sought to introduce a second witten statenent which
confirmed the version of the story to which diva testified on
the stand. According to Judge Learned Hand, "the fact that [the
wi t ness] changed his story so soon after naking the contradictory
statenent, may have added to the persuasiveness of his testinony;
and for that matter nobst persons would probably consider any

earlier consi st ent account, in sone neasure at | east,
confirmatory of a wtness's testinony." [FN70] However, he
excluded the statenment "because it ha [d] not been nmade on oath
rat her than because it ha[d] no probative value . . . ." [FN71]

In United States v. Corry, [FN72] Judge Augustus N. Hand affirmnmed
a lower court's ruling regarding the admssibility of prior
consi stent statenents which may have had questionabl e notivation
and which were offered to rebut a prior inconsistent statenent,
finding that the statements were "nmerely cumulative and shoul d
not upset a verdict." [FN7/3] Finally, in United States v. Rubin,
[ FN74] Judge Friendly, in his concurring opinion, rejected the
view that the limtation of FRE 801(d)(1)(B) applies to the use
of prior consistent statenents for rehabilitation as well as for
direct evidence. Judge Friendly clearly believed that an
interpretation of FRE 801(d)(1)(B) as a "universal rule"
restricting the use of pri or consistent statenents for
rehabilitation is "unjustified as a matter of |anguage and
hi story" and that the courts should practice "[l]iberality in
allowng prior consistent statenents for rehabilitation”™ when
they deal with a record of what was said as opposed to a
narrative of what occurred. [FN75]

The narrow question before the Court in Tonme was whether the
FREs adopted the pre-notive requirenent in Rule 801(d)(1)(B).
However, in the course of answering that question, in Part |Il1A of
the majority opinion (joined by all five of the justices voting
for the mgjority [FN76]), the Court made four statenents
indicating that no consistent statenents other than those
enunerated in Rule 801 are admssible *465 for any purpose.
Consequently, FRE 801(d)(1)(B) is all inclusive, and therefore



prohibits all other rehabilitative uses of prior consistent
statenents not covered under the hearsay rule.

First, the Court noted that "the Rules do not accord this
wei ghty, nonhearsay status to all prior consistent statenents.”
[ FN77] Rat her, "adm ssibility under the Rules is confined to
t hose statenents offered to rebut a charge of 'recent fabrication

"' [ FN78] Moreover, in that sane paragraph, the Court

stated: "Prior consistent statenments nay not be admtted to
counter all forms of inpeachnment or to bolster the witness nerely
because she has been discredited . . . . The Rul e speaks of a

party rebutting an alleged notive, not bolstering the veracity of
the story told." [FN79]

Second, the Court observed that Rule 801(d)(1)(B)'s limtation
to rebut recent fabrication, inproper influence, or notive, "is
instructive" to denonstrate the tenporal (pre-notive) requirenent
because i npeachnment by charge of recent fabrication or inproper
i nfluence or notive is usually capable of "direct and forceful
refutation” by introduction of pre-notive consistent statenents.
[FN8O] Significantly, the Court went on, "[b]y contrast, prior
consi stent statenents carry little rebuttal force when nost other
types of inpeachnent are involved." [FN31] This statenent is
supported by citations and quotations from both MCorm ck [FN32]
and Wgnore. [FN83] McCorm ck's quotation points out that a
prior consistent statenment offered to refute inpeachnent by

character in the form of msconduct, convictions, or bad
reputation, has "no color" to sustain it since the attenpted
refutation "does not neet the assault.” [FN84] W gnore's
quotation avers that though a few courts admt consistent
statenent after inpeachnent of "any sort -- in particular *466
after any inpeachnent by cross-examnation. . . there is no

reason for such a | oose rule.” [FN85]

Third, after noting that the indirect inferential chai n
necessary to explain the admssibility of post-nobtive consistent
statenents supports the conclusion that the drafters of Rule
801(d)(1)(B) intended to adopt the tenporal requirenent, [FN36]
the Court asserted that "[i]f consistent statenents are
adm ssible without reference to the tinme frame we find inbedded
in the Rule, there appears no sound reason not to admt
consistent statenments to rebut other forns of inpeachnent as
well." [FN87] This assertion clearly inplies that the majority
of the Suprene Court of the United States believes that
consistent statenents to rebut "other forns of inpeachnent”
(other than that specified in Rule 801(d)(1)) are not adm ssible.



Fourth, just before concluding this section of the opinion, the
majority addressed the "underlying theory of the Governnent's
position” that any consistent statenment, whenever it was nade,
“"tends to bolster the testinobny of a witness and so tends also to
rebut an express or inplied charge that the testinony has been
the product of an inproper influence." [FN38] To this, the
maj ority answered that Congress could have adopted such a rule
easily, "providing for instance, that a 'witness's prior
consi stent statenents are adm ssi bl e whenever relevant to assess
the witness' truthfulness, or accuracy."' [FN89] Further, the
Court noted that the theory underlying such a rule "would be
that, in a broad sense, any prior statenent by a wtness
concerning the disputed issues at trial would have sone rel evance
in assessing the accuracy or truthfulness of the witness's in-
court testinmony on the same subject.” [FNOO] However, the
majority concluded that the "narrow Rule enacted by Congress,
however, cannot be understood to incorporate the Governnent's
theory. " [FN91]

This last sentence, wth its singular reference to Rule
801(d)(1)(B), coupled with the closing sentence in Part IlA of
the majority opinion, which also uses the singular in reference
to the Rule, suggests that the majority nmay not have intended to

opine that Rule 801(d)(1)(B) is all-inclusive. That | ast
sentence reads: "The |anguage of the Rule, in its concentration
on rebutting charges of recent *467 fabrication, inproper

influence and notive to the exclusion of other forns of
i npeachnment, as well as in its use of wording which follows the
| anguage of the common-|aw cases, suggests that it was intended
to carry over the comon-| aw pre-notive rule." [FN92] Hence, the
maj ority opinion was either very loosely witten, or the Justices
nmust have concluded that no wi tnesses' consistent statenents are
adm ssible wunder the Federal Rules of Evidence except as
specified in Rule 801(d).

E. Wtnesses' Qut-O-Court Statenents in General Under the
Hear say Rul e

A witness's prior consistent statenments, the subject of this
article and of the Tome decision, are but one type of evidence
whi ch arguably should not be treated as hearsay at all. Wen the
evidence presented is that of a declarant who is present in
court, under oath, available for cross-exam nation, and subject
to dermeanor observation by the trier of fact, then arguably all
of the hearsay risks are overcone and the witness's out-of-court
statenents should be admtted as non-hearsay. The United States
Suprene Court, in Tonme, acknow edged this fact in Part 11C of the



majority opinion. The mgjority noted that prior to the adoption

of the Federal Rules of Evidence, "[g]eneral «criticism was
directed to the exclusion of a declarant's out-of-court
statenents where the declarant testified at trial." [FN93]

Moreover, the Court observed that this criticism led to a
suggested alternative "noving away fromthe categorical exclusion
of hearsay and toward a case-by-case bal ancing of the probative
val ue of particular statenents against their likely prejudicial
effect." [FN94] The Court cited Uniform Rule of Evidence 63(1),
"which allows any out-of-court statenment of a declarant who is
present at trial and available for <cross- examnation,” in
contrast to the position taken in the Federal Rules of Evidence
as adopt ed. [FN95]

This case-by-case bal ancing approach, which the Governnent
sought in Tone and which the Court of Appeals for the Tenth
Crcuit applied, was rejected by the Suprene Court for the sane
reasons that the drafters of the Federal Rules of Evidence

rejected such a formulation of the hearsay rule: t he approach
i nvol ved too nuch judicial discretion, *468 thereby " 'm nim zi ng
the predictability of rulings, [and] enhancing the difficulties
of preparation for trial."" [FN96]

In reaching the decision to adopt the tenporal requirenent for
Rule 801(d)(1)(B) and to reject the case-by-case balancing
approach to prior consistent statenents, the Tome Court
acknow edged the "difficulties attendant upon the prosecution of
all eged child abusers.” [FN97] However, citing its opinion in
United States v. Salerno, [FN98] the Court reiterated its
power|l essness to alter the rules to suit litigants' preferences
in a particular class of cases and pointed out that highly
reliable, probative, and better evidence may be admitted through
the residual exception, Rule 803(24). As the Court put it,
"there is no need to distort the requirenents of Rule
801(d) (1) (B). If its requirenents are net, Rule 803(24) exists
for that eventuality." [FN99]

However, the Tonme majority "intimate[d] no view . . . concerning
the admssibility of any of . . . [the statenents disputed
t her ei n] under” Rule 803(24), "or any other evidentiary
principle." [FN1OO] That rule, and Rule 804(b)(5), constitute
the so-called residual, or catch-all, exceptions to the hearsay

rule, one of the mpjor refornms wought by the drafters of the
FREs. The Court's reference in Tonme seens to be an invitation to
the governnent to seek adm ssion of prior consistent statenents
via the residual exceptions. Yet, this interpretation would seem
illogical since the Court, in ldaho v. Wight, [FN101] held that



a child's statenents admtted under I|daho's residual exception
(which is identical to the exception as it exists under the FREs)
violated the Confrontation C ause. Consequently, this article
now considers the United States Suprenme Court's analysis of
hearsay and confrontation in Wight.

The United States Suprene Court has historically and
consistently adhered to the principle that the Confrontation
Cl ause of the Sixth Amendnent to the Constitution of the United
States is not "coextensive" [FN102] wth the hearsay rule.
[ FN103] "Although we have recogni zed that hearsay rules and the
Confrontation Clause are generally designed to protect simlar
values, we have also been careful not to *469 equate the
Confrontation Cause's prohibitions wth the general rule
prohibiting the admssion of hearsay statenments.” [FN104]
Nonet heless, in Ohio v. Roberts, [FN10O5] the Court "set forth a
'general approach' for determ ning when incrimnating statenents
adm ssi bl e under an exception to the hearsay rule also neet the
requirenents of the Confrontation C ause.” [FN106] Under the
Roberts test, the Confrontation C ause "operates in two separate
ways to restrict the range of adm ssible hearsay."” [FN107] The
result is a tw-pronged test of necessity [ FN108] and
reliability. [FNLO9] In the "usual" case, this test's first
prong requires a showng of wunavailability of the wtness.
[ FN110] The second prong of the test is satisfied either if the
statenent is falls within a "firmly rooted" exception to the
hearsay rule or if the proponent shows that the statenent has
"particul ari zed guarantees of trustworthiness." [FNL11]

As to the first prong -- necessity -- there was no issue
relating to unavailability in Wight, because the trial court
found the child wtness incapable of conmmunicating; even the
def ense counsel agreed. Thus, "[f]or purposes of deciding this
case," the Suprene Court assuned "w thout deciding that, to the
extent . . . wunavailability" was required in the case, the
wi tness was unavailable within the neaning of the Confrontation
Clause.” [FN112]

As to the second prong -- reliability -- the argunent in Wi ght
was, in part, that the child s statements, which did not fit
wthin any of the enunerated traditional exceptions to the
hearsay rule, were adm ssible within Idaho's residual exception.
As  such, the evidence satisfied +the Roberts test for

adm ssibility over a confrontation clause objection. However,
this argunent failed, in the first instance, because "ldaho's
resi dual exception . . . is not a firmy rooted exception for

Confrontation C ause purposes.” [FN113] The Court noted that



admtting *470 the evidence wunder a firmy rooted hearsay
exception would satisfy the constitutional requi renent  of
"reliability because of the weight accorded | ongstanding judici al
and legislative experience in assessing the trustworthiness of
certain types of . . . statements."” [FN114] The Court contrasted
such traditional exceptions with the residual exception, and
noted that judicial decisions admtting such statenents were
based on the statenents' "ad hoc" reliability. Thus, the Court
concluded that "[h]earsay statenents admtted under the residua
exception, alnost by definition, . . . do not share the sane
tradition of reliability that supports the admssibility of
statenents under a firmy rooted hearsay exception. [FNL115]

Having failed the reliability prong under the firmly rooted
exception rubric, the child s statements in Wight mght still
have been adm ssi bl e upon a "show ng of particul arized guarant ees
of trustworthiness." [FNL16] The Court explained that "the
rel evant circunstances [to be considered in deciding whether a
statenent has particularized guarantees of trustworthiness]
include only those that surround the making of the statenent and
t hat render the declarant particularly worthy of belief."” [FN117]

Thus, the statement has sufficient trustworthiness if "cross-
exam nation would be of marginal utility." [FN118]

The Court cited nunerous exanples of statenments admitted under

traditional hearsay exceptions because the ci rcunst ances
surroundi ng t he maki ng of t he statenents guar ant eed
t rustwort hi ness. They include excited utterances, dyi ng

decl arations, and statenents mnade for purposes of nedical
di agnosis or treatnent. [FN119] According to *471 the Court,
i nasmuch as such firmy rooted exceptions are worthy of belief
under the totality of the circunstances and also are so
trustworthy that adversarial testing would add little to their
reliability, they provide the neasure for Confrontation C ause
admssibility for statements not wthin a firmy rooted
exception. Thus, the Court concluded that "unless an affirmative
reason, arising fromthe circunstances in which the statenent was

made, provides a basis for rebutting the presunption that a
hearsay statenment is not worthy of reliance at trial, the

Confrontation Clause requires exclusion of the out-of-court
statenent." [FN120]

Finally, the Wight Court observed that a nunber of state and
federal courts have, in deciding whether to adnmt child hearsay
testinony in child sexual abuse cases, "identified a nunber of
factors that . . . properly relate to" reliability. [FN121] The
factors identified parenthetically by the Court in citing those



cases are: spontaneity and consistent repetition; nental state
of the declarant; use of term nology unexpected of a child of

simlar age; and |lack of notive to fabricate. [FN122]

Thus, post-Wight and pre-Tonme, a child' s (or anyone's) hearsay
statenent falling within the FRE's (or a state's counterpart
rules) enunerated, categorical, firmy rooted exceptions, other
than the residual exceptions to the hearsay rule, arguably would
be adm ssible over a Confrontation C ause objection. [FN123] |If

the statenent did not fall wthin one of the categorica
exceptions to the hearsay rule, it mght still be admtted under
the standards enunerated in Wight; i.e., a particularized
showi ng of trustworthiness by the circunstances surrounding the
maki ng of the statenent. Those circunstances could be any
factor, like those identified above, which also add up to the

basis for a conclusion that cross-examnation wuld be of
margi nal utility. Mreover, because |daho's residual exception
was declared not firmy rooted and the child' s statenents there
were not found to have particularized*472 guarantees of
trustwort hi ness, one would not expect the Court to assert that
any statement falling within a residual exception could pass the
Confrontation C ause test.

However, Tonme's reference to Rule 803(24) opens the door to
consideration of any statenent's admi ssibility, for Confrontation
Cl ause purposes, under the residual exception, if there exists
adequate particularized guarantees of trustworthiness such as
enunerated in Wight. Also, the reference in Wight to absence
of nmotive to fabricate suggests that the Court would consider
time qualified Rule 801(d)(1)(B) prior consistent statenments to

pass Confrontation C ause nuster. [FN124] Finally, if a
statenent, like that in Tone, failed to qualify under Rule
801(d)(1)(B), the Court would still consider an argunent that the

statenent should be admtted under the residual exception. That
may be what the Tone Court neant when it declined to intimte any
view on the admssibility of the statenments under 803(24).
[ FN125]

I11. The Canadi an Perspective

The Canadian hearsay rule, wunlike its Anmerican counterpart,
[ FN126] prohibits only "[e]vidence of a statenent nmde to a

W tness by one not called as a witness . . . when that evidence
is intended to establish the truth of the contents of the
statenent." [FN127] However, the wtness's prior consistent

statenent would not be admissible if offered nmerely to bolster
her in-court testinony. Such an offering would violate the rule
agai nst self-serving statenents: "A previous statenment which is



purportedly consi stent wth the wtness's testinony IS
inadm ssible to confirm such testinony." [FN128] There are
several exceptions in which a prior consistent statenent nay be
of fered without offending the rul e against self-serving evidence.

These exceptions include those statenents which are offered to
rebut allegations of recent fabrication, those offered as part of
the res gestae or nmde contenporaneously with the events in
guestion, those offered as part of the narrative, statenments of
prior identifications, and parties' adm ssions. [FN129]

From t he Canadi an evi dence | aw perspective, the facts of Tone v.
United States lend thenselves to a discussion regarding the
adm ssibility of a child witness's prior consistent statenents in
a crimnal sexual *473 abuse case. At issue in Tone were a total
of seven prior consistent statenments made by the child wtness,
A T. If the child herself had been asked to testify to her own
prior consistent statements, this testinony would not violate the
rul e against hearsay because A T., who was the declarant, was
also a witness at trial. Under Canadian |law, the prosecution's
offer of six wtnesses to testify to seven prior consistent
statenments made by A T. would violate both the hearsay and self-
serving statenent rules. Under the comon |aw, the hearsay rule
provided that "a witness may not be called to prove another
w tness has previously nmade a statenent asserting certain facts
in order to prove the truth of those assertions.” [FN130] The
rul e agai nst self-serving evidence also prohibits the calling of
a wtness "to prove that another wtness has nmade a prior
statenment consistent with the evidence which such other wtness
gives at trial." [FNL131]

However, there has been considerabl e debate whether these hard
and fast rules should be strictly applied in sexual abuse cases
involving child conplainants. In R v. Khan, [FN132] the Suprene
Court of Canada carved out an exception to the hearsay rule
regarding children's out-of-court statements which neet speci al
necessity and reliability requirenents. Later, the Court
expanded the Khan test, not just as an exception to the hearsay
rul e, but also as a new standard for determining the
adm ssibility of all types of hearsay. In doing so, the Court
rejected the categorical approach to hearsay exceptions.
Furthernore, three judges on the Mnitoba Court of Appeal have
called for a new exception to the rule against self-serving
statenments to allow for the adm ssibility of the prior consistent
statenents which do not neet the requirenents of the Khan test.
[ FN133] Adoption of this new exception nmay have allowed the
adm ssibility of the controverted statenments in Tonme. This new
exception, however, is not unaninously accepted. For instance,



the Ontario Court of Appeal, in R v. M (P.S ), [FNL34] has
advocated adherence to a strict pre-notive rule even in child
sexual abuse cases which would ultimtely nmake the testinony
regarding the child's prior consistent statenments in Tone
i nadm ssi bl e.

*474 A. Canada's New Hearsay Rul e and Exception to the Rule
agai nst Sel f -
Serving Evidence -- The Khan Test
In R v. Khan, [FN135] the Supreme Court of Canada specified a
narrowly defined hearsay exception regarding the out-of-court
statenents of a child declarant. Khan, a physician, was charged
with, but acquitted of, sexually assaulting a three-and-a-half
year old child in his office before he conducted an exam nation
of the child s nother. Approxi mately fifteen mnutes after
| eaving Khan's office, the child s nother noticed a wet spot on
the child' s clothing and subsequently asked the child what the
physi cian had tal ked to her about. It was at that point that the
chil d expl ai ned that Khan sexually assaul ted her.

Khan was charged with sexual assault. At the tinme of trial, the
child was four-and-a-half years old, and the Crown sought to have
her give unsworn testinony. However, the trial judge held that
the child was not conpetent to give unsworn testinony. In
addition, the trial judge held that the npther's testinony
narrating the child' s statenents was i nadm ssi bl e hearsay because
it did not fall within any of the established exceptions to the
hearsay rul e. Khan was acquitted.

On appeal by the Crown, the Ontario Court of Appeal ordered a
new trial, holding that the requirenents for the spontaneous
decl arations exception to the hearsay rule should be relaxed as
to child wtnesses. Kahn appealed to the Suprene Court of
Canada, which dism ssed the appeal and directed a new trial. In
an opinion authored by Chief Justice MlLachlin, the Khan Court
hel d:

t hat hearsay evidence of a child' s statenent on crines commtted
against the <child should be received, provided that the
guarantees of necessity and reliability are net, subject to such
saf eguards as the judge may consi der necessary and subject always
to considerations affecting the weight that should be accorded to
such evidence. [FN136] In order to qualify for this new
exception, the Court held that the statenments nmust satisfy a two-
prong test of necessity and reliability. The necessity prong,
according to the Court, could be satisfied by the inconpetency of
the child witness, as occurred in Khan. Chief Justice MLachlin



al so suggested that "sound evidence based on psychol ogical
assessnments that testinony in court mght be traumatic for the
child or harmthe child m ght also serve" to satisfy a finding of
necessity. [FN137] Wth respect to the reliability prong, the
Court asserted that "[many considerations such as timng,
denmeanor, the personality of *475 the child, the intelligence and
understanding of the child, and the absence of any reason to
expect fabrication in the statenent may be rel evant on the issue
of reliability."” [FN138] However, the Court declined to "draw up
a strict list of considerations for reliability, nor to suggest
that certain categories of evidence (. . .) should be always
regarded as reliable." [FN139] The reliability of the evidence
should be left to the discretion of the trial judge. [FNL40] The
Khan test thus marks the end to the categorical approach to the
adm ssibility of hearsay evidence and the beginning for the
foundation of a new, nore |iberal admssibility standard.

B. Expansion of the Khan Test

In R v. Smth, [FN141] the Suprenme Court of Canada dramatically
expanded the Khan test. The Court applied the Kahn test to the
statenents of a declarant who is unavailable at trial. The Court
al so broadened the circunstances in which the Kahn test can be
used; the Kahn test is no longer confined to situations where a
child's statenments are involved, nor is it confined to sex
crinmes. In so doing, the Court announced its rejection of rigid
categorical exceptions to the hearsay rule and allowed for a nore
flexible admssibility standard. [FN142] The issue in Smth
related to several phone calls that the victim placed to her
mother in the hours prior to the victinms death. The victim mde
four telephone calls to her nother during which she indicated
that the defendant Smth had first abandoned her but |[later
returned to drive her back honme. Approximtely an hour after the

| ast phone call, the victims body was found near a service
station lying on a sheet wwth both arns cut off. At trial, the
victims nother was asked to testify to the contents of the
victims telephone calls. The prosecution argued that the

content of the victims statenents shoul d be adm ssi bl e under the
"present intentions" or "state of m nd" exception to the hearsay
rule. [FN143] The Court found that the third statenent, "Larry
[the defendant] has cone back," did not qualify for the "present
intention" exception to prove that the accused had in fact
returned. [FN144] However, the Court held that the statenent
m ght still be adm ssible under the Khan test if it were found to
be both necessary and reliable.

*476 In concluding that the Khan test applied, the Court



conpletely reforned the hearsay rule. The Court expl ained that
"the categorical approach to exceptions to the hearsay rule has
the potential to undermne, rather than further, the policy of
avoiding the frailties of certain types of evidence which the
hearsay rule was originally fashioned to avoid." [FN145]
According to the Smith Court, this reformhad already taken pl ace
because the "court's decision in Khan, therefore, signaled an end
to the old categorical approach to the adm ssion of hearsay
evi dence. Hearsay evidence is now adm ssible on a principled
basis, the governing principles being the reliability of the
evidence, and its necessity." [FN146]

In Smth, the Crown appealed only the adm ssibility of the first
three tel ephone conversations. As to the first t wo
conversations, the Court found that the necessity prong was
satisfied by the unavailability of the witness; the Court also
found that the reliability prong was satisfied because there was
no reason to doubt the veracity of the victim However, as to
the third conversation ("Larry has cone back and I no | onger need
a ride"), the Court found that this evidence did not have the
"circunstantial guarantee of trustworthiness that would justify
its admi ssion wthout the possibility of cross-exanm nation.”
[ FN147] The Court explained that, inasnuch as it was possible
that the victim nmade a m stake as to whether Smith returned for
her or that she mght have intentionally tried to deceive her
not her, the evidence failed the reliability prong of the Khan
test. [FN148] Accordingly, the Court granted the appeal and
ordered a new trial.

In a subsequent case, R v. B. (K G), [FN149] the Suprene Court
of Canada applied the Khan test to a prior inconsistent statenent

made by a declarant who was an available witness at trial. In B.
(K. G), the defendant, along with three other youths, engaged in
an altercation with two brothers. During the course of the

fight, one nmenber of the group pulled out a knife and stabbed one
of the brothers to death. Two weeks later, the three conpani ons
were interviewed by the police and all three adnmitted that the
def endant had nede statenments to them acknow edging that he
stabbed the brother. At trial, however, all three conpanions
refused to verify their earlier statenents.

*477 Under the orthodox rule, "prior inconsistent statenents are
adm ssible only to inpeach the credibility of a witness, and are
not as evidence of the truth of their contents.”™ [FN150] The
Court rejected the strict application of the orthodox rule,
citing both Khan and Smth. Applying the Khan test, the Court
stated, "[T]he trend within evidence law [is toward] greater



adm ssibility and a correspondingly increased enphasis on the
wei ght to be accorded adm ssible evidence." [FN151] Further, the
Court observed that in the past the necessity prong had usually
been satisfied nmerely by the witness's unavailability. However,
in the case of an inconsistent statenent, even though by
definition the wtness is available at trial, "it is his or her
prior statenent that is unavail abl e because of the recantation.”
[ FN152] Thus, the unavailability of the witness is no |onger a
prerequisite to admssibility under the Khan test. The Court
granted the appeal and ordered a new trial, finding that although
the statenments of the witnesses had been videotaped and counsel
for the accused had an opportunity to cross-examne, the
statenents were not made under oath. The absence of an oath may
be taken into consideration by the trial judge in determning
whether a sufficient indicia of reliability exists for
adm ssibility at the new trial

C. Child Wtness Exception to the Rul e Agai nst Self-Serving
St at enment s

Recently, in an attenpt to further expand the admi ssibility of
statenents of a child victim the Manitoba Court of Appeal, in R
v. B. (D.C), [FN153] called for an exception to the rul e agai nst
self-serving evidence, allowing for the admssibility of a child
conplainant's prior consistent statenents in cases involving
sexual abuse, which falls short of qualifying for the Khan test.

[ FN154] In that case, the defendant's stepdaughter and tw n
daughters alleged that they had been continuously sexually
assaulted for approxinmately five years. The Crown elicited

testinony from the children's school counselor regarding her
detailed, lengthy discussions with the children regarding their

sexual abuse. On  appeal, the defendant challenged the
adm ssibility of the counselor's testinony. The Court dism ssed
the appeal and held the counselor's testinony adm ssible. I n

dictum the Court added that the children's *478 prior conplaints
shoul d be "adm ssible because the judge-made rul e against prior
consi stent statenents should no |onger apply to the evidence of a
child s conplaint of sexual abuse,” and that the "evidence . .
shoul d be admi ssible to show consistency with a child s court-
roomtestinmony. [FN155] The Court qualified its new exception by
expl ai ni ng that:

[Unless [the prior statenent] falls under the Khan exception to
the hearsay rule, the evidence, of course, would not be
adm ssible for the purpose of establishing the truth of the
matters stated. However, a child' s out-of-court statenents that
fall short of the Khan tests of admissibility my still be



i nportant evidence. They may tend to confirmthe consistency of
the testinony of a young victim who is required to recall and
recount traumatic events in the intimdating hostile court-room
environnment. The new rule of admissibility will ensure that in
appropriate cases, and for I|imted purposes, that kind of
evidence will not be excluded from the court's truth-seeking
process. [FN156] This exception would pernmt the adm ssibility of
the child s previous accounts of sexual abuse which w Il assist
the trier of fact in evaluating the child witness's in-court
t esti nony.

The Court attributed the need for an exception to the rule
agai nst self- serving statenents in child sexual abuse cases to
the failure of the coomon |law to evolve in response to the recent
changes in society. Justice Philp extensively quoted Suprene
Court Justice L' Heureux-Dube, who recognized that, statistically,
the incidents of child sexual abuse had risen sharply and that
the rules of evidence had not adjusted to accommodate the
i ncreased nunber of child conplainants forced into the judicia
system [ FN157] Currently, "[a] I|though the circunstances of a
child s disclosure of alleged abuse may be hel pful to a trier of
fact deciding the issue of the child s credibility, those
circunstances are not adm ssible in [the case in] chief." [FN158]
Consequently, *479 "[a] child wtness's credibility, |ike that of
an adult wtness, has to be determned from the wtness's
evidence and deneanor in the court-room" [FN159] In the
interests of justice and to acknowl edge the "increasing
preval ence of sexual assault cases involving young children,”
[ FN160] the court took "up the chall enge and conclude[d] that the
out-of-court statenments of the children were adm ssible because
t he judge-made rul e agai nst prior consistent statenents should no
| onger apply to the evidence of a child s conplaint of sexual
abuse. " [FN161]

E. Pre-Motive Rule in Child Sexual Assault Cases

Not wi t hstandi ng an adoption of a blanket exception for the
statenments of child wvictins in sexual assault cases, strict

adherence to the pre-notive rule will make it inpossible for a
post-notive statenent to be admi ssible even under the flexible
Khan test. Returning to the facts in Tone, all seven of AT.'s
statenents postdated the point that her alleged notive to
fabricate arose. If the pre-notive rule is strictly applied,
these statenments will automatically fail the reliability prong of

the Khan test and will be excluded. In R v. M (P.S ), [FN162]
a case simlar to Tome, a child accused her nother's common | aw
husband of sexually abusing her. The defense contended that the



child fabricated her accusations in March 1986, after the npther
told the child that she could not return to live with her and the

def endant . The defense contended that the child intended to
break up the relationship between her nother and the defendant,
to regain her nother's attention. At trial, the child s aunt

testified that the child had told her about the alleged abuse
during a sl eep-over which occurred before March 1986. On appeal,
however, the defense introduced new evidence that the sleep-over
in question may have instead occurred in the fall of 1986, hence
maki ng the statenent post-notive to fabricate. The Ontario Court
of Appeal held that the appeal should be allowed and ordered a
new trial. In doing so, Justice Doherty stated that the
"evidence concerning the timng of the conplaint” to her aunt
"was determ native of the admssibility of the conplaint”™ and
that if the aunt's "recollection that the conversation occurred
before March, 1986, had not been accepted by the trial judge, the
conpl aint woul d have had to be excluded." [FN163]

*480 |V. Concl usion

The Supreme Courts of the United States and Canada have both
devel oped tests for determning the evidentiary adm ssibility of
victinms' statenents, tests which have refornmed the |aw of

hear say. This reform has occurred in the context of sexual
offense crines cases, sonme of which also have involved child
W t nesses. In the United States, the Confrontati on d ause cases

lead to the following alternatives: (1) the trial court
determnes if the witness, child or otherwse, is available to
testify; (2) if the witness is unavailable, or available but the
statenents are within a firmy rooted hearsay exception which
does not require a show ng of unavailability, then the statenents
are adm ssible over a Confrontation Cl ause objection; and (3) if
the statements are not within a firmy rooted exception, the
trial court then determnes the statenents' reliability pursuant
to standards relating to the circunstances surroundi ng the making

of the statenents. If the wtness testifies, no separate
Confrontation Clause analysis is required, but the statenents
must neet the criteria of the appropriate exception. [FN164] In
any event, there is no unbridled discretion; presumably, the
majority of cases will involve adm ssible evidence either under

the enunerated exceptions, the residual exceptions, or the
"particul ari zed guarantees of trustworthiness"” factors set forth
by the Court.

In Canada, the result in any given case wll probably be the
same, but the process of reaching the conclusion is entirely
different, perhaps even sinpler. A Canadian trial judge



currently need not fit the statenents into any particular
hear say ‘excepti on. Rat her, the judge need only find that there

is requisite necessity for the evidence and reliability of that
evi dence. This Canadian rule is |likely to give greater
discretion to the trial judge because there are no initial rules
or guidelines in the formof the exceptions to the hearsay rule.

Let us use the facts of Tonme to conpare the results of the
American and Canadi an approaches. A T., the child victimin
Tome, was called to testify, satisfying the Confrontati on C ause.

However, she becane a reluctant or wunsatisfactory w tness as

cross-exam nation progressed. Thus, the governnment found it
necessary to try to present evidence of A T.'s seven prior
statenents pertaining to the alleged sexual abuse. The

statenents were consistent with her direct testinony, but she was
no |l onger on the witness stand. The governnment tried to fit the
statenents into the prior consistent statenent category under FRE
801(d)(1)(B), but could not show that the statenments were *481
made at a time when there was no notive to fabricate, for clearly
A.T. had the sane notive with respect to Tonme at all pertinent
times. [FNL165]

Gven that AT.'s statements could not qualify as prior
consistent statenments, the only other route to admissibility
woul d be under Rule 803(24). First, as neasured by the standards
of the residual exception, the statenents were "all highly
probative on the material questions at trial,"” [FNL66] thus
neeting the first two requirenents of Rule 803(24). [FN167] The
remai ning questions wuld be whether the statenents had
"equi val ent circunstantial guarantees of trustworthiness" [FNL68]
and whether "the general purposes of . . . [the Federal Rules of
Evidence] and the interests of justice wll best be served."
[ FN169] Under the Tonme Court's guidelines, the test for such
indicia was whether the statenents were "so trustworthy that

adversarial testing would add little to their reliability.”
[ FN170] The statenents in Tone were related to AT.'s
babysitter, A T.'s nother, a social wor ker, and three

pedi atricians. Sone or all of these statenents could be found to
be reliable under these standards sufficient to satisfy the

requi renents of Rule 803(24). |In fact, in Tone, the trial court
had so found. [FN171]

In Tone, the child witness was available to testify, and thus
the Confrontation C ause was satisfied. However, if the child
had not testified and the statenents were admtted pursuant to
the catch-all exception, the court first would have had to decide
the question of admssibility and then determ ne whether the
ci rcunst ances surroundi ng the making of the statenents satisfied



the reliability prong of Roberts. [FN172] For this the trial
court would consider factors such as: (1) spontaneity; (2)
consi stent repetition; (3) nental state of the declarant; (4) use
of term nol ogy unexpected of a child of simlar age; and *482 (5)
lack of notive to fabricate. [FN173] Only if the statenents
could be so found, would they be properly admtted.

By contrast, under the Canadian approach of Khan, the first
determ nation woul d be of necessity. Here, where the child was a
W tness, but was having problens testifying, one would expect the
requirenent to be net. Next, to determ ne whether the statenent
met the second requirenent of reliability, the court would | ook
imredi ately to the factors bearing upon reliability such as: (1)
timng; (2) deneanor; (3) the personality of the child; (4) the
intelligence and understanding of the child; and (5) the absence
of any reason to expect fabrication in the statenent. [FN174]
The issue of whether the prior consistent statenment was nmade
under the influence of an inproper notive or recent fabrication
would be only one of the factors the court considered in
determining the reliability of the statenent, in addition to the
child s personality, deneanor, intelligence and understanding.
As no one factor is determ native, a judge mght admt evidence
of a statenent despite the fact that the statenent was nade after
the notive to fabricate arose.

W have reached no conclusion with respect to the ultimte
adm ssibility of the statenents in Tone under either the United
States or Canadi an approach. Presumably, a trial court could
deci de either way on those questions. |If the trial court applied
the proper tests to the facts in the record and wutilized
appropriate reasoning, its exercise of discretion would likely be
upheld by the appellate courts. What we conclude, however, is
t hat the Canadi an approach seens sinpler and nore direct than the

United States', yet the results are likely to be the sane; i.e.,
ultimately, adm ssibility is within the discretion of the tria
judge within sonme mninmal guidelines. Utimately, far nore
hearsay evidence will be admitted in crimnal cases of all Kkinds

in both the United States and Canada, not just in those cases
t hat involve sexual offenses or child victins.

FNd. Professor of Law, Southwestern University School of

Law; B. S. and B. A, Nort hwestern University; J. D
Nort hwestern University School of Law, LL.M, Georgetown Law
Cent er. This article was originally presented to the

Crimnal Law Section of the Law Society of British Col unbi a,
Canada. The author w shes to thank Professor Myrna Raeder,
Prof essor David Aaronson and Melissa F. Gossan for their
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Part I1A); and Part 11 (which points out that the bal ancing
test rejected in Part [|ID may be acconplished in an
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to the Federal Rules of Evidence" and that the Court has
relied on those Notes. 1d.
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the Court should rely upon the Advisory Conmttee Notes,
because they "bear no special authoritativeness as the work
of the draftsnmen, any nore than the views of Al exander
Ham [ ton (a draftsman) bear nore authority than the views of
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meani ng of the Constitution." Id.

FN48. 1d. at 701.

FN49. |d.
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FN52. Id. at 707 (Breyer, J., dissenting).

FN53. 1d.
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the statenent is nore probative on the point for which it is
offered than any other evidence which the proponent can
procure through reasonable efforts.” Fed R Evid. 801(24).



FN168. Fed. R Evid. 803(24)(A).
FN169. Fed. R Evid. 803(24)(C).
FNL70. Wight, 497 U S. at 821.

FN171. Tone, 115 S. C. at 700 (The trial court admtted the
statenent to the babysitter under 803(24) as well as under

801(d) (1) (B).).

FN172. Roberts, 448 U S. at 66; see also supra text
acconpanyi ng note 112.

FN173. Wight, 497 U S. at 821-22.

FN174. Khan, 59 C.C.C. (3d) at 105.
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