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As the title suggests, there is a principle of Anerican trial jurisprudence
known as jury nullification. It exists. It isreal. It is proper. And heretofore
sitting jurors have been uninfornmed about this power. At least a jury's power to

nul lify has been unspoken and thus presuned to be unknown. The courts in
California have consistently held that the jury should not be inforned of its
power to nullify. However, there are many instances where Angl o- American juries
have clearly engaged in jury nullification. And recently, even before the O J.
Sinpson trial, the word has been passed to prospective jurors in crimnal cases
that they have the power to do whatever they want.

WHAT |'S JURY NULLI FI CATI ON?

Jury nullification is the power of a sitting jury in a crimnal case to reach
any verdict it w shes based on anything or nothing at all. This de facto power
of a jury exists because of the concurrence of two basic tenets of, or
procedures in, Anerican jury trials: the finality of a jury acquittal in a
crimnal case (the prosecution cannot appeal /doubl e jeopardy) and the use of the
general verdict (the jury only answers the question, guilty or not guilty?).

Sonme people argue that the only true and proper jury nullification is when a
jury decides that the lawis bad; that it is not proper jury nullification when
a jury disregards the facts in the case and refuses to convict a guilty accused.
According to this view, it would be inproper for the jury to find a defendant in
a nmurder trial not guilty because of sonme synpathy for the accused or, as in the
trial of O J. Sinpson, because of police m streatnment of Afro- Americans in the
past .

This viewis itself a product of msperception of the reality of the jury's
power to nullify. The power is de facto and is unlimted. Even the earliest



di sputes over the existence of the power arose in cases where the question of

| aw versus fact was pressed by the critics of the nullification power. The true
issues relating to the jury's power to nullify are whether and how the jury
shoul d be told of their power.

TO TELL OR NOT TO TELL: RIGHT v. POAER

The only major decision of the United States Suprene Court on the issue of
whet her the jury has the right to nullify is Sparf and Hansen v. United States,
156 U.S. 51 (1895). In that case the Court declared that although the jury has
the power to disregard the law, it does not have the right to do so and
therefore the jury need not and should not be told of their power. The Court has
never directly addressed the issue of jury power to nullify since Sparf. Thus
the Court declared the de facto power of a jury to nullify could not be
acknow edged de jure.

However, there are sone deficiencies with the proposition that Sparf should be
taken as the last word on the subject. First, Sparf was a case in which the
appeal of possible nullification is not very appealing. The defendants there
were charged with rmurder on the high seas, a federal crime. The dispute centered
on the question whether the jury should have been infornmed that they could have
returned a verdict of mansl aughter rather than nurder even if there was no
evi dence in support of such a | esser offense verdict. The jury had asked the
trial judge for clarification about the possibility of such a verdict and the
j udge had hedged his |anguage, inplying that if the jury did not follow the |aw
there was nothing he could do about it. In the end, however, the jury made cl ear
that they thought they had no power to do anything but find the accused guilty
of nmurder or not quilty of nmurder. The Suprene Court declared that in fact there
woul d have been no error if the trial judge had taken the mansl aughter
alternative fromthe jury in no uncertain terns, since there was no evidence
what soever to support a jury verdict of manslaughter. In so declaring, the Court
acknow edged the jury's raw power to disregard the |aw, but stated:

*2 "To instruct the jury in a crimnal case that the defendant cannot
properly be convicted of a crine |ess than that charged, or to refuse to
instruct themin respect to the |lesser offenses that m ght, under sone
circunstances, be included in the one so charged--there being no evidence
what ever upon which any verdict could be properly returned except one of guilty
or one of not guilty of the particular offense charged--is not error; for the
instructing or refusing to instruct, under the circunmstances naned, rests upon
| egal principles or presunptions which it is the province of the court to
decl are for the guidance of the jury."” In short, the Court did not purport to
deny the jury's nullification power or the issue whether to tell them about it
in the context of a case involving a claimthat the lawitself is not worthy of
enf orcement .

The basis of the Court's decision in Sparf was that if jurors could disregard
the law at whim there would be no continuity to the law, and ultimtely the
very fabric of government would be threatened. Nonethel ess, the basis of the
deci sion al so rested upon assertions of |aw which are no |onger valid. For



exanpl e, the Court said: "Under a given state of facts, outlined in an
instruction to the jury, certain | egal presunptions nay arise. May not the court
tell the jury what those presunptions are, and should not the jury assune that
they are told truly?" And, of course the inplication of the rhetorical question
is that the power to instruct as to presunptions in crimnal cases is absol ute.
However, the Suprenme Court has since declared, in In Re Wnship, that "the Due
Process Cl ause protects the accused agai nst conviction except upon proof beyond
a reasonabl e doubt of every fact necessary to constitute the crinme charged.”
Then, in Sandstromv. Montana, the Court held that the jury instruction that
[t]he | aw presunes that a person intends the ordinary consequences of his
vol untary acts” violated the principles of due process under the principles of
W nship, since the jury m ght have understood the instruction either as
establishing a concl usive presunption or shifting the burden of persuasion to
t he def endant.

In any event, throughout the twentieth century there have been recurring cases
in which juries have nullified and surely in sonme of them|awers have gotten
the nessage to the jury one way or another.

THE JURY AS THE VO CE OF THE CONSCI ENCE OF THE COMMUNI TY (AND, BY THE WAY " SEND
A MESSAGE")

Johnny Cochran made this appeal to the jury in his final summation:

" That's why we | ove what we do, an opportunity to conme before people
fromthe community, the consciences of the comunity. You are the consciences of
this community. You set the standards. You tell us what's right and wong. You
set the standards. You use your conmon sense to do that.

Your verdict goes far beyond these doors of this courtroom As M. Darden
said, the whole world is watching and waiting for your decision in this case.
That's not to put any pressure on you, just tell you what's really happeni ng out
there." And, a little later, after arguing the | aw essness of Detectives
Vanatter and Furnman, he added:

*3 "So when they take the law into their own hands, they becone worse than
t he peopl e who break the | aw because they are the protectors of the |aw. Wo,
then, polices the police? You police the police. You police them by your
verdict. You are the ones who send the nessage.

Nobody else is going to do it in this society. They don't have the courage.
Nobody has the courage. You have a bunch of people running around with no
courage to do what is right except individual citizens." This, anong ot her
| anguage, was viewed as a vieled appeal to the jury to nullify. The quoted
| anguage was preceded by a systematic, if not tedious, review of the evidence
and was part of a very specific argunent tied to that evidence. Nonetheless, it
is interesting that the argunent that the jury is the voice of the conscience of
the community is viewed as a legitimte argunent nore often than not, and is
usual ly made by the prosecution and is widely permtted. Another dinension of
that argunent is to ask the jury to send a nessage as the voice of the
conscience of the community. This too has typically been a prosecution argunent
and has been widely allowed. Curiously, a different rule exists in the District



of Col unbi a, where the Court of Appeals recently held:

"This court has stated repeatedly that an attorney nust not ask a jury to
'send a nessage' to anyone, and we now expressly hold that urging the jury to
"tell' soneone sonmething is |ikew se inproper, and for the same reason. Juries
are not in the nessage-sendi ng business. Their sole duty is to return a verdi ct
based on the facts before them Urging a jury to 'send a nessage' is
i mperm ssi bl e because it inplies that there is a reason to find the defendant
guilty other than what the evidence has shown." It is interesting that when the
defense used this argunent in the OJ. Sinpson trial the criticismwas
wi despread and based on assuned appeal to the jury to nullify.

CURRENT STATUS OF THE JURY' S RI GHAT TO KNOW

The requirement that jurors be inforned of their power to nullify is
constitutionally required in at |least two states, Maryland and | ndi ana.
Interestingly, in those states the jury are told of the power they have in an
instruction which reads:

"Menbers of the jury: this is a crimnal case and under the constitution and
|aws of the state of Maryland in a crimnal case the jury are the judges of |aw
as well as the facts in the case. So that whatever | tell you about the | aw,
while it is intended to be helpful to you in reaching a just and proper verdict
in the case, it is not binding upon you as nenbers of the jury and you may
accept or reject it. And you may apply the | aw as you apprehend it to be in the
case." The effect of this instruction is that the jury does not realize it has
the power to nullify.

During the past few years, the Fully Infornmed Jury Association has had sone
i npact and a nunber of state |egislatures have passed or are considering
| egi sl ation which would informjuries of their power to judge the law as well as
the facts. The states of Arizona, Connecticut, Georgia, Massachusetts, Montana,
New Yor k, Cklahoma, Texas, and Washington all have such |egislation pending.
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